
 
 
 
 
 

   

Christine Dalby
UK Head of Representation
The European Commission
Europe House
32 Smith Square
London 
SW1P 3EU

4th February 2019
Dear Ms Dalby,

You might remember that I wrote to you in May 2017 suggesting that the validity of the
UK government’s Article 50 notification should not be taken for granted and might perhaps be
repudiated by a future UK administration. I’m writing now to share with you a letter that I
recently sent the UK government, questioning whether their decision that the UK should leave
the  European  Union  was  taken  with  the  integrity,  care  and  attention  that  our  constitution
requires, and I ask that the Commission consider, in light of the arguments I put forward in that
letter, whether it will be properly fulfilling its responsibilities to the 60+ million EU citizens
whose citizenship is about to be revoked, if it does not take all reasonable steps to satisfy itself
that the process is indeed in accordance with the requirements of the UK’s constitution, as
Article 50 of the Lisbon Treaty specifies.

When I wrote to you originally, it seemed that Parliament and the Executive were closely
aligned and I felt that it wouldn’t be enough to focus on the validity of the Executive’s actions
alone. For that reason, my arguments at that time emphasised doubts that might be raised over
whether  Parliament’s  endorsement  of  the  process  was  truly  compatible  with  the  UK
constitution. Given the contentious nature of those arguments and the fact that the process was
in the early stages, I was not surprised that the Commission declined to pursue my suggestion
that it seek formal confirmation that the Article 50 notification was valid. 

Eighteen months on, though, with the March 29 deadline looming and clear differences
having emerged between Parliament and the Executive, the situation is somewhat different.
Parliament might have authorised the government to initiate withdrawal proceedings, but that
authorisation  cannot  reasonably  be  construed  as  an  instruction  and  did  not  absolve  the
government from its normal duty of care. From that perspective, the validity of the Article 50
notification can be considered without reference to Parliament’s decision.

As you will see from my letter, I would expect that, if asked, the UK courts would rule
that the government acted outside their authority, on the grounds that, firstly, it was irrational of
them to interpret the referendum result as an instruction, rather than as a clear demonstration
that the British public was in two minds on the subject, and that, secondly, they were negligent
in failing to thoroughly explore whether alternative courses of action might have satisfied a
clear majority of people on both sides.

https://treasonableman.wordpress.com/questioning-the-validity-of-brexit-article-50-notification/


As things stand, it seems like there are two ways in which the UK courts might be asked
that question: either some private individual initiates a legal challenge (which, as well as having
the necessary motivation and grasp of the arguments,  requires  financial  resources  that  most
people don’t have); or some authority of the European Union (or an affected member state) asks
for formal confirmation from the UK Supreme Court, either directly or through the ECJ, that the
decision to withdraw was constitutionally valid.

I think it’s unlikely that a private challenge along these lines will happen before the UK
leaves, while people still have hopes of it being averted through normal processes; but it might
do so soon afterwards, once those hopes have evaporated. In that case, it’s possible that we
would go through the immediate upheaval of departure only to find, a few months later, that we
had  not  in  fact  left.  Personally,  I  think  the  Commission  would  be  wise  to  pre-empt  that
possibility even if it doesn’t recognise an actual responsibility to do so.

My letter to the UK government is attached and the covering email to the Cabinet Office is
below (I haven’t yet received any response or acknowledgement). In view of the importance of
the border in Ireland, I am sending a copy of this email to the Taoiseach’s office.

Please feel free to contact me if you want clarification on any of this or if you would like
to know more of how I think the situation might develop.

Yours sincerely

Malcolm Ramsay
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