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My name is Malcolm Ramsay and for the last few years I have been campaigning for our 
framework of law to be more coherent. Although my central concern has been constitutional reform 
I have also focused on the problem of access to land and I have a particular interest in low-impact 
development.

My comments here concentrate on the planning system and are written from the perspective of 
a jurist rather than from personal experience (though they are also informed by the fact that the 
village I live in is currently facing a planning application for a housing estate which would increase 
its size by fifteen percent).

Functions of a planning system

 1. In my view, regulation of land use suffers from a lack of clarity as to the purpose of planning 
law. This leads to conflation of two functions which should be distinct – risk discovery and 
development guidance – and this distorts the costs of development, tilting the market in favour 
of large developers. 

 2. The first function derives from the state's ever-present duty to adjudicate between conflicting 
interests, while the second arises from the political impulse to implement a particular vision. 
However, the way the planning system operates currently, the risk discovery function tends to 
be obscured by the development guidance function so the need for it requires some explanation:

 2.1 The state's responsibility to defend the rights of individuals and the public at large confers on 
it an absolute power to order new development to be demolished if it infringes those rights.

 2.2 Therefore,  anybody  contemplating  any  new  development  faces  the  risk  that  it  will 
subsequently be ordered to be demolished, and (in the absence of any mitigating process) any 
investment they have made in it will be lost.

 2.3 Much  of  that  risk  resides  in  the  inability  of  the  developer  to  know whether  others  will  
challenge the development, and what arguments they might present. The planning process 
provides a mechanism whereby potential developers can discover the level of that risk.

 2.4 From this  perspective,  the  planning  process  is  a  necessary  adjunct  to  the  state's  judicial 
obligations and its underlying purpose is to provide would-be developers with the information 
they need to assess the level of risk. By providing that information, the process opens the way 
for uncontentious development which might otherwise be inhibited by unjustified fears of 
legal action, and it deters development which would be likely to engender disputes that the 
developer would fear losing.

 3. In addition to this function, the planning process also offers an opportunity for local authorities 
to encourage beneficial development and  discourage or prevent development which conflicts 
with prevailing views of how society should evolve.  Such views operate  at  many different 
levels ranging from deeply entrenched values that have established themselves over centuries as 
intrinsic aspects of our culture, to the ephemeral ideological preferences of whichever political 
world-view is currently in the ascendant. I consider that the state's judicial obligation to uphold 
the rights of the public at  large includes respecting deeply entrenched values,  but excludes 
issues that are essentially matters of policy which may be reversed within a few years.



 4. I believe the risk discovery function of the planning process should be regarded as primary 
because it is a consequence of the state's fundamental obligations and is independent of the 
vagaries  of  policy.  The  development  guidance  function  on  the  other  hand  is  essentially 
discretionary; it will always be constrained by respect for the rights of individuals and it might 
be virtually non-existent where laissez-faire is the dominant philosophy.

 5. Understanding the functions of the planning process in this way highlights the fact that there are 
different aspects of a planning authority's responsibilities. In categorising them I rely on the 
following principles:

 5.1 Defining the rights of individuals  and of the public at  large is  a quasi-constitutional  task 
which is the domain of the legislature;

 5.2 Public  policy  to  favour  certain  types  of  development  is  a  political  consideration  which 
operates within the constraints of the broader legal system and cannot override established 
rights without explicit legislative approval;

 5.3 Weighing  up  conflicting  rights  in  particular  circumstances  is  a  judicial  function  which 
properly belongs in the sphere of the courts.

 6. In  a  well-constituted  planning  system  a  planning  authority's  responsibilities  could  be 
categorised as:

 6.1 establishing whether there is any overriding public interest in the matter;

 6.2 overseeing the process of discovering potential private disputes;

 6.3 determining whether there is any policy benefit from influencing the developer's perception of 
risk (for example by providing some kind of indemnity where private disputes might exist).

Conflation of functions in the planning system

 7. Currently,  the planning process operates without  any clear  distinction between the different 
functions outlined above and this can seriously distort the outcome, significantly reducing risk 
in some circumstances while magnifying it in others.

 8. Approval of a planning application is commonly presumed to override the rights of neighbours 
and the public at large, while rejection is presumed to imply prohibition. My impression is that,  
apart from exceptional cases where a local authority is deemed to have come to the wrong 
decision,  the  courts  share  this  presumption  –  though I'm not  sure  whether  it  derives  from 
statute, case law or simply convention.

 8.1 This is reasonable in cases where there is indeed an overriding public interest but deciding 
where the balance lies in clashes of private interests is a judicial function and the current 
system, in effect,  transfers it  from the courts to local authorities.  (The questions of when 
collective  private  interests  should  be  regarded  as  public  interests,  and  whether  a  public 
interest is overriding or not, are inherently difficult. However, for understanding the principles 
involved it is enough to recognise that there are distinctions between the different cases which 
need to be reflected in the way the system operates.)

 8.2 The courts,  with centuries  of  experience in adjudicating conflicts  of interest,  do not  hear 
hypothetical cases because they do not feel safe making decisions where there are no clear 
facts to base them on. The existing planning system, however, expects people with no judicial 
training or experience to deliver a pre-emptive verdict on contentious issues where much of 
the evidence has to be inferred from people's expectations of what will happen in the future.



 8.3 In addition, the courts are able to arrive at an impartial decision because they themselves have 
no involvement in the matter at hand and can therefore consider it purely on the basis of the 
facts and the law. Local authorities, on the other hand, have a wide range of responsibilities 
which are directly affected by development, so they are themselves deeply involved.

 8.4 The knowledge that their decision might burden them with significant costs also makes it 
difficult  for  local  authorities  to  be  properly  impartial,  especially  in  the  case  of  large 
developments. Within the judicial system lower courts do not become party to a dispute when 
their  decisions  are  challenged.  When  a  planning  decision  is  challenged,  however,  the 
challenge is directed at the planning authority, requiring them to defend it and exposing them 
to the possibility that they will have to pay the other side's costs.

 9. People living near a proposed development are expected to be able to anticipate how it will  
affect them on the strength of usually very limited knowledge, and have to articulate their fears 
in ways which they are not accustomed to.

 10. As the system currently operates, it demands more of people's imaginations than is reasonable 
and, by allowing authorities too narrow a range of responses, forces them into conflict with the 
public they represent.

 11. The requirement that local authorities must arrive at a definitive decision, one way or the other,  
can have the effect of indemnifying developers against the risk of conflict with neighbours, 
which has the effect of transferring private risk into the public domain.

 11.1 Absolving developers of risk in this way makes large developments more attractive which, in 
addition to making materials and labour more expensive for smaller developments, results in 
the market being driven more by the availability of land than by actual demand for housing in 
particular locations.

 12. Obliging local authorities to choose between approving and prohibiting can also put arbitrary 
barriers in the way of development;  the perception that any redress will  be ruled out once 
planning  permission  has  been  granted  obliges  neighbours  to  object  pre-emptively  which 
encourages them to anticipate problems that would not in fact materialise.

 13. The conflation of different functions in the current planning system therefore alters the risks 
involved  in  a  development,  both  for  the  developer  and  for  neighbours.  This  is  true  for 
developments of all sizes but I will focus below on the different effects it has on the costs of 
very large and very small developments.

 14. Those  functions  could  easily  be  separated,  simply  by  allowing  planning  authorities  more 
options  in  their  decisions  –  to  'permit  without  approval'  or  'reject  without  prohibition',  for 
example – and requiring them to clearly identify where they consider there is an overriding 
public interest.

Large Developments

 15. The fact that local authorities might be liable for a developer's costs if a decision goes to appeal 
can  be  a  significant  factor  in  decisions  on  large  developments.  Separating  the  different 
functions  of  the  planning  system  would  remove  this  factor  because  it  would  allow  local 
authorities to step aside from contentious applications. The core risk-discovery purpose of the 
planning  process  would  still  be  fulfilled  and  the  developer  would  be  aware  of  potential 
objections – but any decision to proceed would be at their own risk and neighbours would have 
to decide for themselves whether to pursue their objections in court. 



 16. Developers would of course prefer to be absolved of the risk of neighbours' objections blocking 
their projects but, since they should be able to insure against that risk in the market, I can see no 
reason why they should be able to pass it on to local authorities – unless there is a clear public 
interest in the development going ahead.

 17. Currently  authorities  can  be  inclined  to  take  a  rosy  view of  the  potential  impact  of  large 
developments  where  there  is  no  significant  risk  to  them if  projected  benefits  don't  in  fact 
materialise. I consider that, where approval is granted based on projected public benefits, there 
should be a mandatory review process to evaluate whether those benefits have materialised and 
to ensure that appropriate remedies are applied if they have not.

 18. Similarly, where approval is granted based on assumptions that objectors' concerns will prove 
ill-founded, there should be a mandatory review process to confirm that it was right to dismiss 
those concerns and to ensure that appropriate remedies are applied if it was not.

Small Developments

 19. In the case of small scale developments the current system encourages neighbours to anticipate 
problems that might not materialise at all or would not be serious enough to lead to a legal 
dispute.  This  is  a  particular  problem for  unusual  small-scale  development,  especially  ones 
where different lifestyles can trigger prejudices, and it creates a significant barrier for people 
hoping to live essentially self-sufficiently on a small plot of land. (Simon Fairlie of Chapter 7 
will no doubt raise specific examples of this and, since my knowledge of them mostly comes 
from the magazine he edits, I will refrain from duplicating them.)

 20. Having  to  answer  unwarranted  fears  can  substantially  increase  the  costs  for  would-be 
developers and can be enough to rule out projects which might otherwise be viable on a very 
low budget – for example, where people are doing the work themselves and making extensive 
use of salvaged materials. 

 21. I suggested above that the planning system effectively provides would-be developers with an 
indemnity against conflict with neighbours. What is important in terms of people's right to live 
and work on a small plot of land is not that they should receive help but that they should not  
have to get over arbitrary barriers. If a low-impact development, done at the developer's own 
risk, proves to be harmful to the interests of people living nearby then it is right that it should be 
prevented. But to deny it to someone who is willing to bear that risk merely because it  might 
cause problems is pernicious.

 22. From what I've seen and read, most people who want to live a low-impact lifestyle see planning 
hurdles as a major obstacle, on a par with the difficulty of buying land. It's hard to know how 
many people are affected by this but significant numbers do attempt to live a low-impact life 
outside the mainstream. My impression is that many others who actively want to do so are 
effectively prevented by the additional hurdles that the planning system throws up – and many 
more, who dream of doing so, hear of the struggles others face and resign themselves to a life 
they abhor within the mainstream.
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