
   

Right to Land
The following was originally written as a contribution to a London School of Economics project  
to crowdsource a proposed new constitution for the UK. It proposes that a new constitution  
should mandate laws of inheritance and land ownership which would give everyone born in the  
UK a fair share of the nation's natural resources.

The  issue  of  how land  should  be  allocated  lies  at  the  heart  of  the  law.  It  is  our  most 
fundamental resource – we cannot sustain life without it or engage in any activity without using 
it.  If someone is denied access to land, they are denied the means to sustain life; if the law 
denies a right to land it effectively denies a right to life. The people who control a nation's land 
and  can  deny  others  access  to  it,  have  a  hold  over  everybody  else  which  tilts  the  whole 
economic and social landscape in their favour.

If there is any right which deserves to be enshrined in the constitution,  it  is the right to 
inherit a fair share of the nation's natural resources.

There are probably several ways that could be arranged and I don't believe a constitution 
should define the exact method. But a constitution should not include provisions which are not 
viable.  Introducing  a  right  to  land  would  be  such  a  major  change  that  it  does  need  to  be 
demonstrated that there is both a practical way of achieving it and a way of bringing in the 
reform without compromising the foundations of the economy. So I outline below the two key 
changes which I think are needed: a subtle change to the perception of inheritance law and a 
structural change to the way markets in land operate.

Inheritance

A major barrier to the introduction of such a right is the fact that, in Britain at least, there is  
no  unowned land –  so  a  right  to  land for  a  new-born necessarily  involves  a  transfer  from 
someone else. Underlying this problem is the fact that our current laws of succession put no 
limit on how much land an individual can acquire through inheritance, with the effect that the 
children of the landless are fundamentally disadvantaged.

This could be overcome through a simple clarification of the purpose of inheritance law, 
specifically of the nature of testators' power to bequeath property. That power is currently seen 
as a privilege which the Crown grants a testator to be exercised as he or she pleases, but in fact 
there are good reasons, both historically and in principle, why it should actually be regarded as a 
responsibility which the Crown delegates to them (which should therefore be exercised in the 
public interest).

The historical  position should only be of minor  importance but  inheritance is  so deeply 
embedded in our culture that I think it is worth considering briefly (though, for simplicity's sake, 
I'll  focus on England).  Historically,  all  land titles in England have their  roots in  the estates 
William I granted to his tenants-in-chief. At that time land ownership was part of the machinery 
of  government  –  landowners  were  essentially  the  local  authorities  of  their  day.  Over  the 
centuries, the other responsibilities which went with it were taken over by other bodies but the 
power to nominate their successor remained with the landowner.

It's undoubtedly the case that those powers were often exercised as a privilege right from the 
start but, as far as I know, there's no reason to suppose that this was ever their essential nature. 
(And one reason the other administrative responsibilities were transferred to other bodies was 
precisely because they too were often exercised as a privilege.)



As for  the  principle,  there  are  good reasons  why responsibility  for  nominating  a  successor 
should have been delegated to the current holder, because generally the existing owner was the 
person who was best placed to know who would make best use of the property. The existing owner 
knew who had a relationship with the land already, whereas the state had only minimal knowledge 
of it.

Market in Land

Clarifying  the  purpose  of  inheritance  law in  that  way  should  solve  the  supply  side  of  the 
problem but another reform would be needed to solve the demand side. Land values vary hugely 
and different people have different land use requirements, so simply parcelling out land would not 
be an effective or equitable way of giving everyone a right to land.

Since the amount of land is fixed, however, all that is needed is to separate the land market from 
the broader market. If the land market operated with its own tradeable, fixed-quantity currency it 
would be a relatively simple matter to give everyone a more-or-less equal share of land-market-
value.  As each generation died,  their  allocation of land-credits  would be released and could be 
shared out among the generation just coming of age.

This isn't the place to go into the details of how those reforms would work – there are many 
aspects of the market which would have to operate differently – but hopefully the outlines I've given 
above are enough to show that a right to land would be viable, and could be brought into operation 
over the course of a generation or so, without depriving existing owners.

I  believe  a  right  to  land  is  fundamental  enough  that  it  should  be  explicitly  included  in  a 
constitution but, in fact, it would be implicitly included if the reform I suggested in the Judiciary 
section were adopted. There –  https://constitutionuk.com/post/84153 – I proposed a requirement 
that  laws  be  consistent  with  generally  accepted  principles  and  existing  land  law is  manifestly 
incompatible with the principle of equality of opportunity.

The  following  was  added  to  my  initial  proposal  in  the  LSE  project  as  a  number  of  separate  
comments, fleshing out some details of how a fair market in land might operate and be introduced.

Reforming land law

In my original post I suggested there were two essential steps: firstly, breaking away from the 
tradition  that  landowners  are  totally  free to  pass  on land to  whoever  they wish;  and secondly, 
establishing a fixed-quantity 'currency' (land-credits) for trading in land.

The first step should be relatively easy. I argued in the opening post that the roots of current law 
lie  in  the  power  landlords  formerly  exercised  over  the  people  living  on  their  land,  and  their 
responsibility to nominate a successor to take on that power. The very first step would simply be to 
clarify that the power to nominate a successor is a responsibility which the state delegates to the 
current landowner, rather than a privilege.

That step does not, in itself, alter anything of substance. It would still fall to current owners to  
nominate their successor as they do today but, as agents of the Crown, they would be expected to 
consider the broader public interest rather than just the interests of those close to them. That step 
leaves the details, of exactly what the public interest is, to be worked out later but it would break the 
stranglehold of cross-generation control of land and accumulation of wealth. Further steps in that 
process would establish limits to what any individual could reasonably receive, in total, by bequest 
(and probably also by gift).

https://constitutionuk.com/post/84153


Establishing a fixed-quantity currency for trading in land looks, at first glance,  as though it 
would be fraught with problems. And doing it in a single step probably would be (though I imagine 
it would be doable). However, there's no reason why it shouldn't be introduced over a generation or 
so, in tandem with the inheritance reform, by transferring real estate into such a system at probate. 
Whenever a landowner or house-owner died, their real estate would be brought into the system, the 
stock of land-credits would be increased appropriately and that particular property would, from then 
on, be traded using land-credits.

It's  difficult  to describe how the land-credit  system would work without going into a lot  of 
detail. Essentially, the nominated heirs to a property would receive the appropriate amount of land-
credits (up to the beneficiaries' personal limit) and would have a right to buy the property for the 
same price as the testator had paid (which, during the transition phase, would be the amount of 
newly-created land-credits).

Land-credits could be bought and sold (or rented out) using ordinary money so, if the heirs 
didn't want to buy the property, they would be able to simply sell the credits. In the earliest stages, 
until there was a significant stock of property covered by the scheme, they would have to wait until 
the property was sold (just as they have to currently) but, once it was established, they would be 
able to dispose of the land-credits through an exchange, while a trust would take on responsibility 
for selling the actual property.

Initially, during the transition period, I'd expect the fact of a property being tradeable only with 
land-credits to be largely invisible. It would be an additional legal technicality but I don't think it 
should  have  any significant  impact  on  the  way the  market  works.  The market  would  have  an 
additional layer of formality because putting a property on the market would release credits into 
circulation, and taking it off the market would remove from circulation either the amount paid (if a 
sale is completed) or the amount previously released (if it is withdrawn from sale). However, I don't 
think that would be a significant burden.

What I've outlined above is the core of what would happen during the initial stage of introducing 
the land-credit scheme. The value of most properties would go to the nominated heirs and most 
beneficiaries (I'd guess 90% or so) would receive as much as they would under the current system. 
However, any land-credits above the limit for individual beneficiaries would go into a pool which 
would be shared out (once the scheme was well-established) among those who would not otherwise 
inherit anything.

This  system is  based on every owner having a  natural  life-span so there would need to  be 
legislation, at some point, converting freeholds owned by corporations to fixed term, but that could 
be done at an uncontroversial rate (perhaps based on the typical differential between freehold and 
leasehold prices). There would also, no doubt, be a need to prevent evasion, but probably no more 
than there is currently, for inheritance tax. How to deal with all the various forms of trusts is also a 
question which will  need a  lot  of  thought  but  I  don't  think it's  likely to  throw up any serious  
obstacle.

Does  it  really  need  a  special  currency?  Wouldn't  it  be  easier,  if  my  proposed  reform  to 
inheritance law is implemented, for the trust to simply share out ordinary money? It would certainly 
produce a more equal society than we have currently but there is an obvious problem. If the real 
estate market is not separate from the broader market, land will continue to be used as the ultimate 
store of wealth and will continue to be subject to the house-market roller-coaster; the people who 
receive their allocation at the bottom of the market would therefore receive considerably less than 
those who get it at the top. A land-credit system would not prevent the value of land rising and 
falling relative to other forms of wealth but it would mean that everybody's share of land-value 
would rise and fall together.



Giving everybody a fair  share of  land-market-value would be an effective right  to  land for 
people whose primary concern is finding somewhere to live. But the nature of the supply side of the 
market means that some people – the ones who would like to work their own plot of land – might 
still be denied the land they need, particularly in the early stages. My answer to that is tied up with 
the nature of large landowners' rights as discussed below under 'Rights of Dominion'.

Right of Subsistence

The reform I outlined above would allow people a fair share of land market-value but a market 
cannot guarantee the presence of willing sellers. For some people, however, the freedom to sustain 
themselves from their own bit of land would be more important than having a 'fair' share. Further 
reforms  would  therefore  be  needed  to  clarify  the  basis  on  which  rural  land  is  held,  and  the 
restrictions placed on it.

My view is that a free society must allow people to live outside it as long as they can do so 
without impinging on others' rights. From that perspective, the right to life which is recognised in 
human  rights  legislation  implies  a  right  to  as  much  land  as  is  needed  to  subsist.  (In  some 
circumstances – where the population of a society exceeds the carrying capacity of its land, for 
example – that might be impossible, but unsustainable circumstances are inherently unstable; they 
do not make good foundations for law and should be treated as exceptional. What I'm writing here, 
therefore, assumes that there is enough land to support our population, and it would need qualifying 
in circumstances where there is not.)

The problem with a wholly market-based system is that, even in a system which grants everyone 
a fair share of land-value, it cannot guarantee that the holders of rural land would be willing to sell 
some of it at a price the landless could afford. The solution I envisage is that people would have a 
right to surrender their 'fair' share of land market-value for a subsistence share of actual land.

That land would obviously have to come from someone who actually wants to keep it, so it's  
necessary to clarify why the rights of the person losing it are subordinate. This needs some analysis 
of underlying principles and historical background.

Rights of Dominion

I  see  three  distinct  classes  of  land  rights:  rights  of  occupancy,  rights  of  use  and  rights  of 
dominion. Rights of occupancy and use arise, primarily, from the individual's need for somewhere 
to live and for somewhere to obtain the necessities of life. Rights of dominion, on the other hand, 
are essentially a creation of human society; they derive from society's need to recognise a particular  
person as the 'owner' of a particular piece of land, to judge how appropriately it is being used, and to 
constrain that use if necessary.

I suggested above that, historically, land ownership was part of the machinery of government; I 
would say that the rights William I granted to his tenants-in-chief (from which all freeholds in 
England derive) were not so much rights of occupancy or use of the land itself, rather they were 
rights of dominion over the people living on it.

Rights of occupancy and rights of dominion both contain a right to exclude people from the land 
in question, but those rights of exclusion are fundamentally different in nature. Rights of occupancy 
contain  a  right  of  exclusion  in  order  to  protect  the  holder's  enjoyment  of  the  land.  Rights  of 
dominion, on the other hand, are essentially administrative, and the right to exclude people derives 
primarily from a need to protect land from over-use or misuse.

The Enclosure Acts had the effect of converting rights of dominion into rights of occupancy. 



Large landowners were effectively relieved of a set of responsibilities which had been an integral 
part  of  their  landholdings,  and the  people  living  on the  land were  stripped of  their  rights  and 
evicted. Those Acts were passed by Parliaments which represented only a small proportion of the 
population and I believe they would be inconceivable in a properly democratic society. The damage 
they did, however, has still not been undone.

I have seen it suggested that reversing those Acts is impossible because it would involve trying 
to trace the descendants of all the people who were evicted over those two or three centuries. From 
the perspective I've presented here, however, that would be unnecessary because the rights that were 
lost were not intrinsically heritable.

I propose that rights of dominion over land should be regarded as a form of trusteeship, where 
the trustees hold the land for the benefit of all those who might have a right to live or work on it.  
The Enclosures Acts would be deemed to have improperly converted the landowners, generally, 
from  trustees  to  beneficiaries,  and  the  remedy  would  be  to  convert  their  successors  in  title, 
generally, back to trustees. (I say 'generally' because for the most part it would be enough to base it 
on size of land holding – it would not be necessary in most cases to trace the precise history of  
individual plots of land.)

The purpose of this reform is to provide a basis on which a landless person could claim land for 
subsistence but I expect that 'hostile' claims would only happen during the transition period – in the 
longer term I would expect market mechanisms to be adequate. I won't go into further detail here, 
except to say that I envisage different classes of trusteeship. Most farmland, for example, could be 
deemed to be held through an implicit  contract  with urban dwellers while other land might  be 
deemed to be 'abandoned' and therefore easier to claim ('abandoned' land would be in the largest 
estates to ensure that only the largest landowners might be compelled to surrender land).

Trustees would continue to have the enjoyment of land which had no identified beneficiaries and 
would retain most of the rights over it that they have today. The amount of land which would in fact 
be  transferred  through hostile  claims depends on how much suppressed  demand there  is  for  a 
subsistence lifestyle. In other words, it will be a function of how seriously awry the present system 
is.

Planning Law

The details  of  planning law are not  directly  relevant  to  the  constitution  but  it  does  impact  
people's freedom so I posted the following analysis and proposed reform in the LSE project as  
background.

Inequitable allocation of land ownership is one factor sustaining the constant flow of wealth 
from the land-poor to the land-rich, but it is not the only one. Even when people are able to buy 
enough land to sustain them, current planning laws often effectively prevent them from living close 
enough to take advantage of it. If people are denied  effective access to land, they are denied the 
means to sustain life, and laws which deny them effective access are therefore incompatible with 
the right to life.

It might be thought that this is a problem which only affects a relatively small number of people, 
but I believe it has a profound effect on the overall shape of our society. There are currently a small  
number of people who actively try to live 'low-impact' subsistence-level lives on the land, many of 
whom are thwarted by the demands of the planning system. There are clearly many others who 
explore the possibility of doing it but never make the attempt because they see the difficulties that 
others encounter; and there appear to be many more who openly dream of it but never go beyond 
dreaming. We have no way of knowing, however, how many people don't even allow themselves to 



have that dream because they take it for granted that it would be impossible to achieve.

The fact that people are prevented from choosing a subsistence lifestyle forces people to remain 
within the mainstream economy, in places where they are obliged to buy food, because they have no 
opportunity to produce their own, and are also obliged to pay for accomodation. Those obligations 
ripple through every economic interaction; it creates a class of subservient people who have no 
option but to accept whatever menial job they can get. In turn, their ambition for something slightly 
better undermines the negotiating position in the labour market of those who are a little better off ... 
and so on, most of the way up the economic scale.

There  wouldn't  need to  be  a  significant  flow of  people  onto  small-holdings  to  change that 
substantially. The very fact of people being able to live on their own bit of land would alter the 
dynamics of the whole job market,  because it  could significantly reduce the labour pool at  the 
bottom of the job market. (In fact, the very fact of having a claim to a fair share of land-market-
value would alter it; without the need to pay land-rent, the negotiating position of the poorest would 
be transformed.)

The last two or three centuries have seen a transformation from an essentially agrarian society to 
a largely industrial  urban one – a transformation which came about through rural people being 
forced off the land as a result of the Enclosure Acts. (There is evidence that, in some cases, those 
Acts were openly intended to provide cheap labour for the industries which were starting up at the 
time.) It might be that most people would indeed prefer the advantages of urban life, but there are 
many reasons to believe that a genuinely free society would have a very different ratio of rural to 
urban population from what we have today. Planning law as it operates currently would prevent that 
natural population distribution from emerging even if the problem of the unfair distribution of land 
ownership had been resolved. For that reason, I regard it as incompatible with a genuinely free 
society.

It is doubly pernicious, to my mind, in that this effect seems to be essentially fortuitous. While 
planning law might have some purpose as a method of social engineering – preventing 'undesirable' 
development – this is essentially secondary. Its primary purpose, as far as I can see, is not to prevent 
development but to enable it. My reasoning here is as follows:

• the state's responsibility to defend the rights of individuals and the public at large confers 
on it an absolute power to order new development to be demolished if it infringes those 
rights; 
• which means that (in the absence of some mitigating process) any one contemplating any 
new development faces the risk that it will subsequently be ordered to be demolished, and 
any investment they have made in it will be lost; 
• the planning process therefore provides a mechanism whereby potential developers can 
be  granted  an  indemnity,  so  that  they  will  be  compensated  if  their  development  is 
subsequently ruled out. 

I  describe  this  as  its  primary  purpose  because  the  need  for  it  is  inherent  in  the  state's  
responsibilities, whereas any social engineering function is driven by policy considerations.

A major problem with the planning system as it operates currently is that it demands more of 
people's imaginations than is reasonable and allows authorities too narrow a range of responses. 
People living nearby are expected to be able to anticipate how a development will affect them on 
the strength of usually very limited knowledge, and have to articulate their fears in ways which 
they're  not accustomed to,  often in  an environment they find intimidating.  And yet  approval is 
commonly taken as over-riding the rights of neighbours and the public at large, while rejection is 
commonly taken as implying prohibition – with nothing much in-between.



In practice, I believe, the perception that any redress will be ruled out once planning permission 
has been confirmed means that people (and councils) are inclined to object pre-emptively to unusual 
small-scale  development  –  and  that  can  create  a  significant  barrier  for  people  hoping  to  live 
essentially self-sufficiently on a small plot of land.

I  suggested  above that  the  primary  purpose  of  the  planning system is  to  provide  would-be 
developers with an indemnity, to help them face the risk of their investment. What is important in 
terms of what I'm advocating here – people's right to live and work on a small plot of land – is not  
that they should receive help but that they should not have to get over arbitrary barriers. If a low-
impact development,  done at  the developer's own risk,  proves to be harmful to the interests  of 
people living nearby then it is right that it should be prevented. But to deny it to someone who is 
willing to bear that risk merely because it might cause problems is pernicious.

At the other end of the scale I suspect that authorities are inclined to take a rosy view of the 
potential public benefit of larger developments because there is no significant risk to them if those 
benefits don't in fact materialise. I believe that the tendency of the planning process to encourage 
speculation is exaggerated by the combination of this lack of balance and the binary nature of its 
judgements. The reforms I propose, therefore, are as follows:

• That planning authorities should have five possible responses to a planning application 
(which  may  be  qualified  by  particular  conditions,  as  currently);  endorsement  (with  full 
indemnity and active assistance), approval (with full indemnity), acceptance (with limited 
indemnity), toleration (with no indemnity but no obstruction), and prohibition. 
• That it should be explicit that the primary purpose of the system is to provide developers 
with  an  indemnity,  and  that  any  compensation  payments  resulting  from that  indemnity 
should come from the authority granting it. 
• That where endorsement or approval is granted based on projected public benefits there 
should  be  a  mandatory  review  process  to  evaluate  whether  or  not  those  benefits  have 
materialised. 

I would expect these reforms to remove the obstacles the planning system currently puts in the 
way of would-be smallholders without compromising the benefits of the existing regime.

Parts  of  the  above  were  originally  written  as  part  of  a  submission  to  the  Law  Commission:  
https://treasonableman.files.wordpress.com/2015/08/law-commission-submission.pdf

Draft Clauses for a Constitution

In the refining stage of the LSE project, after the initial proposal had been accepted, we moved on  
to drafting proposed clauses for the constitution:

Every individual who has rights of citizenship by birth shall have a right ('their birthright') to 
inherit, directly or indirectly, a fair share of the nation's stock of private residential, agricultural and 
industrial land. The law shall define what constitutes a fair share with due regard to:

• the principles enshrined in this constitution; 
• the need for efficient allocation and effective stewardship of the nation's primary natural 
resource; 
• people's need for certainty in the enjoyment of their landholdings. 

The law shall provide, as far as is practicable, for everyone to: 

• claim all or part of their birthright; 
• leave all or part of it unclaimed, in the stewardship of others; 



• dispose of all or part of it, temporarily or permanently, by contract or gift, once they have 
reached an age and condition of full discretion. 

A fair share of land-market-value shall be considered an acceptable substitute for a fair share of 
actual land.

All holders of a freehold estate in land shall be deemed to hold the future interest in that land as 
trustees for future generations.  Their  duty as trustees shall  be secondary to their  own rights in 
respect  of  enjoyment  of  the  land  but  shall  be  primary  in  all  questions  regarding  transfer  of 
ownership. As trustees they shall have a responsibility to nominate a successor to take over their  
rights and responsibilities after their death. Only natural persons and agencies of the state shall be 
permitted to hold freehold estates in land.

All holders of agricultural land in excess of their own fair share shall be deemed to hold it as 
trustees  for  those  who have left  their  shares  unclaimed.  Landholders'  duty  as  trustees  shall  be 
considered  secondary  to  their  right  to  work  the  land  as  they  see  fit  but  shall  be  a  primary 
consideration in all questions regarding transfer of ownership and in any change from agricultural 
use. Trustees shall give due regard to the principle set out in [a separate clause mandating that there 
should  be  no  deprivation  of  means  of  subsistence:  https://constitutionuk.com/post/94518 ]  in 
considering whether to hold or relinquish their trusteeship.

Notes:

Legal definitions of land include buildings.

A fair share of land-market-value implies changes to the existing land market, but those changes  
do not need to be specified in the constitution.

The wording in the final paragraph assumes that the principle in 'No deprivation of means of  
subsistence' will be something like "No individual shall be deprived of all means of subsistence, nor  
unnecessarily forced into a position of dependency, by the operation of law". For people wanting to  
work their own land, that principle should be enough to prevent unnecessarily restrictive planning  
laws and the provision here should be enough to give them a reasonable chance to obtain land,  
while still  allowing the stewards of larger amounts of land reasonable protection for their own  
rights (though there would be considerable detail for lesser law to work out).

This  proposal  passed  through  the  early  stages  of  the  LSE's  project  and  was  submitted  for  
consideration in the final stage. However, because of time constraints, it was not debated at that  
stage and was therefore not included in the final proposed constitution.

https://constitutionuk.com/post/94518
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